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The DRA’s elimination of the
“withholding’’ tax on portfolio interest

by FRED FEINGOLD and RICHARD G. FISHMAN

Interest on obligations issued to raise Junds on the Eurodollar market will generally be
exempt from the 30% lax on non-effectively-connected U.S.~source interest after the DRA.
The authors examine the scope of the exemption, interaction with breexisting rules affecting
taxation of foreign persons, and the tmpact of the backup withholding rules.

EFORE THE ENACTMENT of the Deficit
B Reduction Act of 1984 (the “Act”),!
the Code generaily imposed a tax at the
rate of 30% on interest from 1.8, sources
received by a nonresident alien individual
or a foreign corporation, to the extent that
such interest was not “effectively con-
nected” with the conduct of a U.S. trade
or business.? Act, Section 127 provides an
exception from this tax with respect to
“non-effectively connected” interest that
{1} qualifies as “portfolio interest” and (2)
ts received after 7/18/84 on obligations
issued after that date, in taxable years
ending after that date. Act, Section 127
also amended the estate tax to provide
that debt obligations giving rise to port-
folio interest eligible for the exemption
from the 30% tax are not treated as U.S.
situs property. As a result, foreign holders
of such obligations dying after 7/18/84
will not be subject to Federal estate tax
with respect thereto.

Although the principal purpose of the
portlolio interest exemption was to allow
U.8. companies direct access to the Euro-
dollar market for the issuance of their
interest-bearing obligations free of the
0% U.S. “withholding” tax,? it was not
the only purpose. Thus, it came as no

{Fred Feingold of the New York and Washing-
fon, D.C. Bars is a partner in the law Jirm of
Roberts & Holland. His most recent article on
international laxes appeared in the November
1984 issue of THE JourNnaL on page 298
Richard G. Fishman of the New York Bar is an
associate with Roberts & Holland in New York
City.]

surprise that the statutory language! used
in the portfolio interest exemption pro-
vision was broad enough to cover interest
on obligations that were not of the type
generaily issued in Eurodoliar financings.
Notwithstanding the use of this language,
the Treasury views the portfolio interest
exemption to be limited essentially to
interest an obligations of the type that are
issued to raise funds on the Eurodollar
market,

However one views its breadth, as a
result of the new portfolio interest
exemption, in principle it will no longer
be necessary for a U.S. company to in-
terpose a special-purpose international fi-
nance subsidiary, or “IFS” (usuaily but
not always formed in the Netheriands
Antilles), between itsell and its ultimate
foreign ienders as a means of obtaining an
exemption from the 30% U.S. tax imposed
on the receipt of the interest paid by the
U.S. company. Moreover, under a rather
extraordinary “transitional’” provision ap-

- plicable only 1o interest paid to an IFS

that is a whoily-owned subsidiary of a
U.S. company on debt issued before
6/22/84 and only il certain conditions
were met, the IRS is precluded from
raising the issue of whether the IFS is the
beneficial recipient of the interest paid to
it by its U.S. parent company.® Where
applicable, the effect of this provision
(discussed in more detail below) is to
preclude the IRS from asserting that the
U.S. company paying the interest was
required to withhold the 30% tax it argu-
ably would have been required te with-
hold if the IFS were to be treated as a

conduit or agent (i.e., not the beneficial
recipient of the interest payment). Signifi-
cantly, as more fully discussed below, the
IRS has recently publicly announced that
it will seek to impose liability for a “with-
holding” tax on interest payments that do
not squarely fit under this special pro-
vision, unless, of course, the interest in
question qualifies for the portfolie interest
exemption.®

Taxation of foreign persons

In order to better appreciate the signifi-
cance of the changes, some background is
in order. In general, nonresident alien
individuals and foreign corporations (col-
lectively referred to in this article as “for.
eign persons™) are, apart from any tax
treaty considerations, subject to Federal
income tax only on two categories of
income: The first category includes all
income that is or is considered to be
“effectively connected” with the conduct
of a U.S, trade or business; such income
is taxable to a foreign person generally at
the same progressive tax rates that apply
to U.S persons, under Sections 871(b)
and 882. The second category of income
includes income from U.8. sources that is
not cffectively connected with 2 U.S. trade
or business and that is of a fixed, deter-
minable annual or periodical nature, ex-
pressly including interest {as well as div-
idends, royalties and compensation),? A
foreign person is subject to the tax on this
second category of income at a 30% rate
applied Lo the gross amount of the income
received (Sections 871{a){1) and 881(a)).
The 30% tax is generally {(but not always)
collected by withholding at the source
(Sections 1441 and 1442) and thercfore is
often referred to as a “withholding tax”
even though it is an income tax that, if
not collected by withholding, is due from
the recipient of the income. Income of a
foreign person that does not fall within
one of the above categories is not subject
to U8, income tax.

In certain cases, tax treaties to which
the U.S. is a party modify the above rules.
Thus, under virtually all U.8. tax treaties
industriai and commercial profits of a
U.S. trade or business of an enterprise of
& treaty resident are exempt from U.S.
income tax provided such profits are not
attributable to a U.S. permanent estab-
lishment.® Tax treaties generally also re-
duce or eliminate the statutory 30% rate
of tax on various items of income in the
second category. The reduction in rates or
exemption vary from treaty to treaty.
Thus, while certain treaties provide an
exemption from U.S8. income tax for



interest inceme which is not attributable
to a permanent establishment,* other tax
treaties merely limit the rate of US.
income tax that may be charged en such
interest. '

Foreign persons who invest in the U.S
obviously wish to take advamage of the
tax treaty with the greatest available
benefits. Certain foreign persons need do
little to qualify for such tax treaty benefits
since they are resident in a country hav-
ing an appropriate treaty provision. Other
foreign persons are jess fortunate, Where
the stakes are significant enough, rather
than forgo the best available treaty bene-
fits, the less-fortunate foreign person is
likely to attempt, in one manner or an-
other, to take advantage of a more-favora-
ble tax treaty a thirdg country has with the
U.s.

This generally is attempted by organiz-
ing an intermediate entity in a jurisdic-
tion that has the appropriate treaty provi-
sion. Third-country residents have availed
themselves of this technique, for example,
in connection with the acquisition of U.S.
real estate. The objective is to acquire
U.S. real estate in a manner that allows
for the financing of such acquisition to be
made partly with “internal” debt giving
rise to interest deductions available
against the taxable income to be derived
from the real estate, and at the same time
avoid U.S. withhelding taxes on such
interest. Netheriands and Netherlands
Antilles companies have been used for
this purpose because Article XII of the
respective treaties generally permits the
payment of U.S.-source interest and divi-
dends to a foreign person free of U.S.
withholding tax.

In another, and in dollar terms much
more significant, application of this tech-
nique, U.S. corporations have set up a

1P L. 98-369, 7/18/84.

t Sections 871(a), 881, 1441 and 1442, The 30%
statutory tax rate on payments of such interest was
subject to reduction or ¢limination by an applicable
.8, 1ax treaty. See, e.g., US.-Canada, Article X1
Interest income of & forcign person which is effectively
conneeted with the conduct of a ULS. trade or business
is subject to tax at the regular progressive rates of tax
applied to net or taxable income. Sec Sections 871(b),
882.

3. Rep’t No. 98-169, 98th Cong., 2d Sess. 41921
(1984).

¢ Sections 871(h), 881{c), 1441{c)(¥) and 2105(b)(3}.
* Act, Scction 127(g}(3). See Rev, Rul. 69-501, 1969-2
CB 233; Rev. Rul. 69-377, 1969-2 CB 231; Rev. Rul.
70-645, 1970.2 CB 273; Ree. Ruf. 73-110, 1973-1 CB
454,

¢ Signsficantly, Sections 871 {h{3) and BBI1{c}{3) pro-
vide that the portfolio interest exemption wili not apply
to {1} interest on debt of & corporation or partnership
reccived by a 10% or more owner (deterruined, as
provided in Sections 871(h}(3}{C} and 881(c}(3)(BY,
after application of broad ownership attribution rules),
{2) interest on debt received by a “controlled foreign
corporation” from a related person (within the mean-
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treaty entity as an intermediary between
the foreign person and the U.S. corpora-
tion. Virtually all “Eurodollar” financings
of U.8. companies have in recent years
been structured to take advantage of this
technique. U.S. companies borrow on the
Furodoliar market essentially because the
interest rates are less there than they are
in the U.8. To be able to borrow at these
reduced rates, however, the U.S. borrower
must ensure that the agreed interest rate
will be payahle free of any U.S. with-
holding tax (and that the holder of any
such obligation will not be subject to U.S.
estate tax with respect thereto). I the
U1.8. corporation borrowed directly for the
purposes of using the funds in its U.S,
operations,'' a U.S. “withholding tax”
would be due on the interest paid unless a
holder of a Burodollar obligation was
entitled to a treaty exemption with re-
spect to interest income. Given the nature
of the instrument (usually issued in bearer
form) and that many non-treaty residents
were likely 1o acquire the Eurodollar
bonds, a device had to be created that
would allow for the issuance of these
bonds that would be free of U.S, taxes.
The device created to accomplish the
objective was the international finance
subsidiary, Very generally, an 1FS is usu-
aily but not always a whelly-owned subsi-
diary of a U.S. borrower organized under
the laws of a jurisdiction such as the
Netherlands Antilles that has a tax treaty
with the U.S. that exempts from Federal
income tax and withholding interest paid
10 corporations organized under the laws
of such jurisdiction,™ provided such cor-
poration is the beneficial recipient of the
interest income. Armed with an appro-
priate guarantee of the U.S. borrower and
flush with capital contributed by the U.S.
borrower, the IFS issues its bonds to

ing of Section 8e4(d){4)} (Section 881(c)(3HC)), or {3)
i general, interest received by a bank (except in the
case of interest paid on U.S. Government securitics)
(Section 881{c}{3)(A)).

* Non-effectively connected original issue discount of a
foreign person is subject to tax under a special rule. See
Seetions 871¢a)(11C), 871(g), 881(a)(3), 1441(L) and
1442(a). For a definition of OII}, sce Section 1273,
However, except 1o the extent effectively connected
with a U.S. trade or business, market discount realized
by a forcign person is generaily not subject to Federal
income tax. See Sections 1276{a) (M and 1278(b)(1};see
also Reg. 1.1441-2(a)(3).

t See, eg., U.S.-Germany, Article i1

“See. eg., US-UK, Article 11; ULS.-Netherlands,
Article V11T

t See, &g, U.5.-Switzerland, Article VII (5%);
U8.-France, Article 10 (10%); U.S.-Canada, Article
X1(2) (15%).

1 118, borrowers deriving subxsiantially all {that is,
more than 80%) of their income from forcign sources
were able 10 borrow directly without the interest paid
on such berrowing being treated as U.S.-source
interest subject to U8, withholding tax. Seetion
seta)(B).

foreign persons on the Furodollar market.
The IFS loans the proceeds of the bor-
rowing to its U.8. parent. The U.5. par-
ent claims a deduction for the interest due
to the IFS, and the IFS claims an
exemption from U.S. withholding tax on
the interest payments. The basis for the
latter claim is the treaty between the U.S.
and the country of incorporation of the
1FS. The IFS has two bases for not
withholding U.S. tax on the interest pay-
ments it makes to the ultimate foreign
purchasers of the IFS obligation. First, it
can claim that such interest is not
U.S8.-source income under Section
861 (a)(1)(A) and Reg. 1.861-2(a) because
the IFS is not engaged in a U.8. trade or
business. Second, it can claim the benefit
of a provision such as Article X1 of the
Netherlands Antilles treaty, which under
stated conditions exempts from U.S. tax
(and withholding) interest paid to a for-
eign person. By acquiring the cbligations
of the IFS, the foreign person is not
acquiring U.8. situs property and there-
fore is not subject to U.S. estate tax under
Section 2104(c). Moreover, the 1IFS can
even issue its bonds in bearer form, pro-
vided certain steps are taken.”

Initiaily, issues arose as 1o whether the
techniques described above should be al-
lowed as a matter of policy. For example,
in connection with use of a Netherlands
Antilles corporation by a resident of a
third-party country, the IRS considered
whether the benefits of the Netherlands
Antilles treaty (particulary Article X11}
should be granted where the ultimate
shareholders were not residents of the
Netherlands Antilles and concluded that
the extension of the Netherlands treaty to
the Netherlands Antilles contemplated
that result.!* Similarly, the IRS concluded
early on, in connection with the interest

2 Qee, eg., Article VIII, Ui.8.-Netherlands treaty as
extended te the Netherlands Antilles. Generally, for a
Netherlands Antilles company 1o qualify for this
exemption, it cannot obtain the special rates of
taxation in the Netherlands Antilles generally avail-
able to investmem companies. See 1963 Protoco!
modifying and supplementing the extensicn 1o the
Nethertands Antilies of the Convention between the
United States and the Netherlands, Article I

13 Generally, an 1FS can issue its bonds in bearer form
after 1982 only if (1) steps are taken to ensure that such
bonds would not be seld (or resold in connection with
the original issue) to U.S. persons, (2) interest thereon
is payable only outside the U.S, and its possessions and
is not paid to a .S, address, and {3) on the Tace of the
bonds {and any detachable interest coupons) there is a
statement that any LS. person who holds the bonds
will be subject to limitations under the ULS. income tax
jaws. See Section 163(0). Sec also Temp., Regs.
5(.163-1, 1.163-5(c¢)T. Sce Fishman, " Recent
Procedural Changes 10 U.8. Tax Law.” 31 Canadian
Tax J. 108 (January-Febroary 1983), a1 114-117.

' Rep. Rul. 75.23, 1975-1 CB 290. Sce also Lir, Rul.
T501171180A.

¥ See RS Rulings cited sugre note 5.
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equalization tax {(the “IET’’), that,
depending on the debt-equity ratio of the
IFS and certain other facts, the IFS and
not the U.S. parent would be regarded as
the obligor with respect to the obligations
held by the foreign person.!* Although the
Rulings issued under the {ET were re-
voked in 1974'¢ once the IET was phased
out, aumerous opinions of counsel, using
an analysis similar to that found in these
Rulings, have been issued that have al-
lowed billions of doliars of financings to
be accomplished through the Netherlands
Amntilles JFS route.

Recently, the U.S. has revisited the
area using two different approaches. First,
the U.8. has announced that it will insist
not only that all new treaties to which the
U5 is a party limit benefits thereunder
generaily to residents of countries with
which the U.S. has the treaty,” but in
addition, it will seck to renegotiate all
existing treaties in order to accomplish
the policy objective of limiting treaty ben-
efits.

Consistent with this general policy, the
U.8. has sought to renegotiate its tax
treaty with the Netherlands Antilles. The
Netherlands Antilles, of course, had a
considerable stake in the continuance of
the status quo since a significant part of its
revenue arose as a result of the ability of
U.S. persons to use and berefit from the
Netherlands Antilles IFS route. It, there-
fore, could not readily agree to a strict
limitation of benefits provision that weuld
negate the beneficial use of a Netherlands
Antilles IFS owned entirely by a U.S.
corporation, Notwithstanding that the
Netherlands Antiiles believed it could not
readily agree, one might have thought
that it had little with which to bargain,
The Netherlands Antilles, with some
justification, apparently believed other-
wise, possibly because a termination of
the Netherlands Antilles treaty could be a
serious problem for large U.S. companies
that had a considerable stake in the
issue.'® Perhaps to show serious intent,
the U.S. gave notice of termination of a
similar treaty with the British Virgin
Islands.** The Netherlands Antilles ap-
parently was not too impressed, and it
had some justification, because very few
U.S. companies had used the British Vir-
gin Islands as the base for an IFS. All the
while, there lurked in the background the
possibility the U.8. would repeal the 30%
tax on portfolio interest, making the
Netherlands Antilles IFS route super-
fluous. Since this had been suggested on
several previous oecasions,® perhaps it
was not taken too seriously.
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Possibly unretated to the first ap-
proach, a second approach developed. On
audit, some IRS agents considered pro-
posing a deficiency for the 30% withhold-
ing tax against U.S. borrowers who had
used the Netherlands Antilles IFS route.
This praposal was based on one or maore
theories, including that the IFS should be
disregarded for tax purposes, either be-
cause it was a sham or a mere agent of
the U.S. borrower or because the guaran-
tee by the U.8. parent obligor evidenced
that it, and not the IFS, was the obligor
with respect to the financing. Under any
of these theories, the treaty exemption
would not be available since the U.S.
obligor would be regarded as paying
U.S..source interest to a foreign person
not entitled to the treaty exemption.®

Apparently as an outgrowth of the sec-
ond approach and subsequent to the en-
actment of the portfolic interest exemp-
lion and the related extraordinary transi-
tional provision, the IRS for the first time
publicly announced, in Rev. Ruls, 84-152
and 84-153, IRB 1984-42, 8 and 9, its po-
sition to the effect that the 30% with-
holding tax was applicable on 1.8.-source
interest payments made to a Netherlands
Antilles finance company in circumstances
where the Netherlands Antilles finance
company was obligated to pay interest on
its obligations to persens not entitled to
treaty benelits in an amount which repre-
sented a significant portion of the interest
it received. In those circumstances, ac-
cording to the IRS, interest received by
the Antilles company has not been “de-
rived” by it within the meaning of Article
VIIL of the U.8.-Netherlands treaty as ap-
plicable to the Netherlands Antilles be-
cause, in the IRS’s view, the Antilles com-
pany does not exercise complete “domin-
ion and control” over any amount it re-
ceives when it has an offsetting obligation
te pay out a substantially similar sum.

Significantly, the Rulings would reach
the result of requiring withholding even
where (1) the Antilles finance company is
adequately capitalized, (2) its debt is not
guaranteed by a U.S. person, and (3} it
earns a profit on its borrowing and lend-
ing activities which is a reasonable return
on the equity it has invested. To this
extent, the Rulings do not appear to be
supportable by any authorities and cer-
tainly not the authority referred to in the
Rulings.? Moreover, they are at odds
with the IRS’ previous pronouncements
in this area which have formed the basis
for the issuance of numerous opinions of
counisel involving billions of dollars. At
this writing, it is too early to tell whether

the IRS position in the Rulings will pre-
vail if tested in the courts.

It is against this background that the
new exemption from portfolio interest can
best be appreciated.

The statutory framework

The new provisions do not alter the
general rules of taxation of foreign per-
sons noted above. Thus, “‘portfolio
interest” that is “effectively connected”
with the conduct of a U.8. trade or busi-
ness by a foreign person will continue to
be subject to U.S. income tax along with
all other effectively-connected income.
Under the new rules, U.8.-source interest
that is not effectively connected and is
received by a foreign person either will be
subject to tax at the 30% rate, at the
reduced rate allowed by treaty or, if the
portfolio interest exemption is applicable,
will be exempt from tax. Thus, reduced
rates of U.S, income tax accorded by an
incorme tax treaty will continue to have
significance to those foreign taxpayers
who are receiving U.S8.-source interest in-
come that does not qualify as portfolio
interest.

The new provisions do not expressly
exciude from gross income portfolio
interest that is exempt from tax under a
tax treaty. Therefore, unless excluded for
some other reason, portfolio interest ex-
empt from tax under the new provision is,
for exarnple, inciuded in gross income for
purposes of applying, to the extent ap-
plicable, the controlled foreign corpora-
tion rules, the foreign personal helding
company rules, the personal holding com-
pany tax and the accumnulated earnings
tax.®

Forifolio interest defined. The exemption ap-
plies only with respect to “‘portfolio
interest.” Sections 871(h)(2} and {3) and
881(c)(2) and (3) define this term broadly
to include, with certain exceptions, all
interest and original issue discount {QID)
paid on any obligation (including U.S.
Government obligations) which satisfies
either of the following conditions:

1. With respect to interest paid on an
obligation which is in “registered form,”%
the U.S. person otherwise required to
withhold tax on the interest must receive
a statement to the effect that the benefi-
cial owner is not a U.S. person. The
statement may be issued by the beneficial
owner of the obligation or a securities
clearing organization, bank or other fi-
nancial institution that holds securities in
the ordinary course of its business (Sec-
tion 871(h){4)). If one month before the



payment of interest, however, the Treas-
ury has published a statement to the
effect that any statement from such per-
son does not qualify, interest thereon will
no longer qualify as portfolio interest.

2. With respect to interest paid on an
obligation which is not in registered form
(for exampte, in bearer form), the obliga-
tion must be “foreign targeted” (that is, if
arrangements have been made that are
reascnably designed to ensure that the
obligation will be sold (or resold in con-
nection with the original issue) only 1o
non-U.S. persons),® interest on the obli-
gation must be payable only outside the
U.S. and its possessions, and except for
certain obligations issued by qualifying
banks, on the face of the obligation {and
any detachable interest coupons) there
must be a statement that any U.S. person
who holds the obligation will be subject to
limitations under the U.S. income tax
laws.?* Significantly, the IRS is given the
discretion to require registration of any or
all of these obligations without regard to
whether these obligations are used fre-
quently in avoiding U.S. raxes (Section
163(D(2)C)).

Under a literal reading of the statutory
definition of portfolio interest, interest on
the following obligations would seem to
qualify as portfolio interest if the obliga-
tions are in registered form or are foreign-
targeted and satisfy the other require-
ments (stated above}. With respect to
obiligations not in registered form: (1) an
obiigation issued by an individual; (2) an
obligation which is not of a type offered to
the public; and (3) an obligation which

" Reo. Rul. 74.464, 1974-2 CB 47; Rev. Rul. 74-620,
1974-2 CB 380.

! Sce and compare 1981 Model Income Tax Conven-
tion, Article 16; Treasury Discussion Draft of Article
16 at CCH, Tax Treaties, Y152A; U.S.-Australia,
Article 16; Rosenbloom, “Tax Treaty Abuse: Policies
and Issues,” 15 Law and Policy in Int’l Business 763-831
{1983). This does not apply with respect to the recently
ratified U.8, treaty with Canada except 10 the limited
extent prescribed in Article XXIX(6) of that treaty.
' Generally, under the terms of a Eurodollar borvow-
ing, bords issued through an IFS may be prepaid if
there is a significant change of circumstances such as,
for exampie, termination of the treaty exempting the
interest from withholding rax. Depending on interest
rates at the time of any such termiration in com-
parison to the stated interest rate of the bonds, U.S.
obligors could have been adversely affected.

" Treas. Rel. R-859 (7/1/82).

* 8ee, ¢.2., Ways and Means Committee Print No. 3 of
Tentative Draft of Title EH1, Changes in Treatment of
Foreign Income, of Tax Reform Bill of 1974, Section
351; Section 1041 of H.R. 10612, Tax Reform Biil of
1975,

I See, e.g., Section 269; Adken Industries, Inc., 56 TC 925
{1971), acq.; Bass, 50 TC 595 (1968}; Plantation Patterns,
Ine., 462 F.2d 712 (CA-5, 1972), eert. den.

2 Adken Industries, Inc., supra, is cited in Rev. Ruls, 84-152
and 84-153, IRB 1984-42, 8 and 9, as authority for the
position taken. That case, however, appears dist-
inguishable on a number of different bases. First, in
Atken the finance company had no reasonable prospect
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has a maturity {at issue) of not more than
one year. With respect to the latter two
types of obligations, the obligations would
include those issued by any borrower
including a corporation.

Nevertheless, Temporary Regulations
issued in question-and-answer form by
the IRS on 8/17/84 expressly state,
without citation of any supperting au-
thority, that interest on the above obliga-
tions would not qualify as portfolio
interest since none of the obligations are
“registration-required obligations,” as de-
fined in Section 163(f}(2).? Under these
Temporary Reguiations, which relate to
the conditions under which interest may
qualify as portfolio interest and the appli-
cation of information reporting and
backup withholding to foreign holders of
abligations, the interest on the above obti-
gations would not qualify as portfolio
interest even if the obligations were in
registered form.

The Treasury’s interpretation of the
portfolio interest rules is surprising not
only because it does not appear to be
supported by the language of the Code or
the Committee Reports but because it
runs counter to the expressed statutory
policy of the provisions dealing with regis-
tration-required obligations in Section
163{f) (2){C). In furtherance of that policy
(the prevention of tax evasion), these pro-
visions permit the IRS to increase the
class of obligations defined as registra-
tion-required obligations. Ironically,
since, in the Treasury’s view, interest
qualifies as portfolio interest (and is ex-
empt from the 38% withholding tax) only

of making any profit in the transaction; in the Rulings
the finance company was entitled to earn a 1% spread
between jts interest income and expense. Second, in
Atken, it did not appear that the finance company had
any significant capital; whereas in the Rulings it was
assumed that the finance company was adequately
capitalized. Third, uniike drken, in the Ruling the
finance company initiated the loan rather than pur-
chasing existing loans for equivalent notes. In one of
the Rulings the finance company dealt with the public
in effering its debt rather than dealing with related
parties and otherwise appeared to act in the same
manner as any third-party finance company might act.
# Inclusion in the income of a U.S. sharcholder of a
controlled foreign corporation or a foreign personai
holding company is reguired in any event. See Section
5355(a) and Reg. 1.952-2(a).

# Sections §71(h)(2)(B)and 881{c)(2)(B). Forpurposes
of Sections 871(h) and 881(c), the term “registered
form” has the same meaning given such term by
Section 163({1). Temp. Reg. 5{.163-1{a) provides that
such term is defined in Temp. Reg. 5f.103-1({c). The
latter Regulation provides that an obligation is issued
in registered form if (i) The obligation is registered as
to both principal and any stated interest and transfer
of the obligation may be effected only by the surrender
of the old instrumens and either the reissuance by the
issuer of the old instrument to the new holder or the
issuance by the issuer of a new instrument to the new
holder, or (ii) The right 10 the principal of, and stated
interest on, the obligation may be transferred only
through a bock entry system ...." Cf. Sections

if it is paid on a registration-required
obligation, any broadening of the class of
obligations requiring registration also
broadens the class of obligations the
interest on which qualifies as portfolio
interest and is exempt from the 30%
withholding tax. At this time, it is not
clear whether the Treasury’s interpreta-
tion wili prevail or will be modified, and
close attention should be given to further
developments in this area.

Although interest on U.S. Government
obligations having a maturity of more
than one year could qualify as portfolio
interest even if the obligations were issued
in bearer form {(provided they were for-
eign targeted), the Treasury in connection
with its issuance of the above Temporary
Regulations announced that it will not
issue bearer obligations, making U.S.
Government obligations less attractive to
foreign investors and therefore more ex-
pensive to the U.8.% This is somewhat
ironic since it appears that one of the
reasons for enactment of the legislation
was to permit the U.S. to benefit from
lower interest rates available on the Euro-
dollar market. With a little bit of creativ-
ity, however, entrepreneurs were soon re-
packaging registered U.S. Government
obligations by issuing bearer securities
backed by registered U.8. Government
obligations. Were this to be permitted,
the 1.8, would have the worst of both
worlds-—higher interest costs without the
perceived benefits of registration. So the
Treasury announced that it would pro-
hibit repackaging at least after the initial
transactions then in process were com-

103(3(3)(A), 163(1}(3) and 31 U.8.C.A. Section
3121{g)(3}). Temp. Reg. 5{.103-1(c}(2} defines a book
entry system as one in which the ownership of an
interest in an obligation is required 10 be reflected in a
beok entry, whether or not physical securities are
issued. This Regulation also states that “[a] book
entry is a record of ownership that identifies the owner
of an interest in the obligation.”

* An example of an obligation for which there are such
arrangements is an obligation which, in connection
with its original issuance, is offered for sale or resaie
onty outside the U.8. and its possessions, is delivered
only outside the U.5. and its possessions, and need not
be registered under the Securities Act of 1933 because
such obligation is intended for distribution to persons
who arc not U.5. persons. Temp. Regs.
1.163-5{c)T(1) (i}, 1.163-5()T(2){i)(A).

* Sections 871(h}(2){A) and 881{c}{(2)}(A). See also
Section 163{)(2){B), Temp. Reg. 1.163-5(c)T{1).
Under Temp. Reg. 1.163-5(c)T (1 }(ii) (B}, a “temporary
global security” is excluded from the legend require-
ments. A temporary global security is defined therein
1o mean a security in bearer form which is held for the
benefit of the purchasers of the abligation of the issuer
and interests in which are exchangeable for sccurities
in definitive registered or bearer form before its stated
maturity.

¥ Temp. Regs. 35a.9999-5(a), Q& A-1; 35a.9999-5{b},
Q&A-8.

® See T 7965, IRB 1984-38, 6.

¥ Treas. Rel. R-2835 (9/1/84); Treas. Rel. R-2847
(9/7/84).
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pleted . In additien, it acknowledged that
it was unlikely that the U.S. would be
able to enforce this prohibition if the
repackagers were foreign and net con-
trolled by ULS. persons (an admission of a
Jjurisdictional limitation generally outside
the character of the U.8.).%

Creativity, however, is by no means the
exclusive province of entrepreneurs. The
U.S. has created a combination bearer-
registered instrument—neither fish nor
fowl, although smeiling more like the
former than the latter, This hybrid instru-
ment is issued abroad in registered form
to a foreign financial institution (for ex-
ample, a foreign bank) or to a foreign
office of a U.S. financial institution which,
subject lo certain restrictions, may pur-
chase these obligations for the accounts of
foreign persons. These institutions are not
required to provide the U.S. with the
identity of their customers but are re-
quired to certily at the time of purchase
and prior to each annual interest payment
date that the beneficial owner of the note
is not a U.8. citizen or resident. ™
Whether the marketplace will treat these
hybrid instruments as bearer or registered
or something in between still remains to
be seen, but the Treasury has indicated
that it regards at least the first offering of
these instruments to be a success.

Exclusions from portfelio interest

FPayments to 10%-or-more owners. Portfolio
interest does not include interest on an
obligation issued to a 10%-or-more owner
of the obligor.?* For this purpose, a
10%-or-more owner means, in the case of
a corporate obligor, any person who owns
10% or more of the total combined voting
power of all classes of stock of such
corporation entitled to vote. In the case of
a partnership obligor, a 10%-or-more
owner means any person who owns 0%
or more of the capital or profits interest in
such partnership.

A possible concern here is that a “look-
through” rule will be applied with respect
to an obligation issued by a partnership
(that is, an cbligation may, for this pur-
pose, be considered ‘‘issued” by the part-
nership as well as the partners). In such
event, for purposes of the 10%-or-more
owner rule, each partner would be re-
garded as an issuer of his appropriate
portion of the obligation.’® Because the
Code language does not appear either to
establish or to permit a look-through rule,
however, this interpretation appears un-
likety. 1t also appears unlikely because a
possible rationale of the 10% rule is to
permit a party related to a less-than-10%
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partner to receive interest qualifying as
portfolic interest from such partnership in
order to avoid the complexities inherent
in a look-through rule.™ Since, as noted
above, the Treasury maintains that
interest on an obligation that is not a
registration-required obligation does not
qualify as a portfolio interest, it is possible
that a look-through rule will be applied
for the purpose of disqualifying as port-
folio interest all or a partion of the
interest paid on obligations issued by
partnerships in which, for example, an
individual is a partner.”

In any event, the statute itself indicates
that the concept of 10%-or-more owner
applies only to obligors that are corpora-
tions or partnerships and not to obligors
that are natural persons or estates or
trusts.* Although broad ownership attri-
bution rules apply for purposes of deter-
mining whether one is a 10%-or-more
owner of a corporate or partnership ob-
ligor (Section 871(n)(3)(C)), these rules do
not convert an option to acquire an
interest in property owned by a corpora-
tion or partnership to an ownership
interest in the owning entity. Thus, an
ebligation issued, for example, by a cor-
porate obligor that provides in one or a
series of related documents that the credi-
tor or its affiliate has an option to acquire
property of the corporation securing the
debt is not likely to be considered an
ownership interest in the obligor.”

Since portfolio interest does not include
interest paid on obligations issued to a
10%-or-more owner, loans made hy, for
example, a foreign parent company to its
U.S. subsidiary will not be covered by the
exemption. Of course, denial of the port-
folio interest exemption wiil not affect
entitlement to an exemption under an
applicable treaty provision and accord-
ingly Netherlands Antilles companies that
hold U.8. real estate will continue to he
able to pay U.S.-source interest to related
foreign persons free of U.8. withholding
tax so long as Article XII of the Nether

lands Antilles treaty continues to be in

effect. For those foreign persons who can-
not take advantage of a treaty exemption
or do not wish to rely on its availability, it
will probably be difficult, although not
entirety impossible, to get around the
prohibition applicable in the case of a
10%-or-more owner. The Conference Re-
port states: “"The conferees understand
that taxpayers may attempt to circumvent
the foreign shareholder .. rule...by
entering into ‘back to back’ loans,
wherein a foreign affiliate of a U.8. tax-
payer ... lends money to an unrelated

foreign party that relends that money at
discount to the U.S. taxpayer. The conferees
intend that the Internal Revenue Service, when
appropriate, use means al s disposal o deter-
mane whether back to back loans exist.” {Em-
phasis added.]*® Significantly, the quoted
language does not say what the effect of a
back-to-back loan wili be, although the
implication is fairly clear. The quoted
language will probably be the genesis of
Regulatiens that are likely to incorporate
certain of the principles of Aiken Industries,
Inc., 56 TC 925 (1971), acq.

In Aiken Industries, the Tax Court held
that an intermediary borrower and lender
was to be viewed as a nominee or agent in
the case of a back-to-back loan involving
identical interest rates in which the
intermediary had no economic stake.
While the case has been cited by the IRS
in connection with letter rulings issued in
other areas,” it was, at least until the
release of Rev. Ruls. 84-152 and 84.153,
generally distinguished on the basis that
in the particular case, the intermediary is
not contractually bound to give up all the
income it receives. On this basis, it has
been the conventional wisdom that if
there is an appropriate difference between
the interest received and paid by the
“intermediary,” and if it has significant
capital of its own at risk, the transaction
will not be viewed as a back-to-back
arrangement within the meaning of Aiken
Industries. Indeed, numerous opinions of
counsel issued in connection with an IFS
were predicated on this distinction. Thus,
it was thought that if the Regulations seek
to apply a nominee concept merely be-
cause the intermediary has borrowed
from a person related to the person to
whom the funds are lent, they will be
going beyond the general perception of
current law, The language used in the
legislative history does not appear to sup-
port such an expansive reading. To the
contrary, the legislative history of the new
rules relating to OII of a foreign person
uses slightly different language, suggest-
ing that nothing mere than the common
perception of current law is contem-
plated.*®

Nevertheless, possibly as an attempt to
head off entrepreneurs from taking advan-
tage of the new rules, for example, in the
same manner as has been considered in
connection with the repackaging of Treas-
ury obligations, the IRS in Rey. Ruls.
84-152 and 84-153 set forth its position on
the application of the Atken Industries test
to this area. The IRS view is that merely
obtaining a spread of, say, one percentage
point on a loan will not by itseif constitute



a business or economic purpose sufficient
to establish that the IFS was more than a
mere conduit for the passage of the U.S.
company’s interest payments to foreign
shareholders. Unfortunately, the TRS does
not say what would be sufficient. The
courts have in other contexts told us that
even a minimal “cash on cash” return on
the equity invested may be sufficient.®
Twe comments are in order. First, as
has always been the case, 1o run the Atken
Industries gauntlet, it appears that the
intermediary must run some risk. The
Rulings, however, appear to significantly
increase the risk the intermediary must
run. Any effort to reduce this risk will put
greater pressure on the nominee issuc.
Second, there are limits to what an in-
termediary will be able to do without
becoming a bank. A bank generally is not
entitted to the exemption from tax on
portfolio interest, except in the case of
interest on Government obligations.*

Spectal rules for controlled foreign corporalions.
Portfolio interest does not include interest
on an obligation received by a controlled
foreign corporation (CFC) from a related
person.*? Virtually every 1FS will fit
within the related CFC category and
therefore an IFS will not be able to abtain
the benefit of the new exemptions with
respect to new debt; old debt does not
qualify in any event. A special transitional
rule (described below) is provided, how-
ever, that in many cases will resolve any
“audit’ issues arising under Eurodollar
financings that were made through an
IFsS.

While the new exemption applies 1o a
CFC that is not so related to the payor,
other special rules are inciuded to ensure
that U.S. sharcholders thereof do not take
advantage of the new rule. Thus, portfolio
interest received by a CFC will be in-
cludable under Section 951 without re-

W BNA Daily Tax Report No. 177, G-5 (9/12/84).

3 Freasury Documents on Sale of Targeied Registered
Treasury Securities to Foreigners (9/11/84).

3 Sections 875 (h}(3)and 881(c}(3)(B). Morcover, with-
holding is required where the person required to
deduct and withhold the tax knows, or has rcason to
know, that interest is not portfolio interest by reason of
the 10%-or-more owper rule. Sections 1441{cHY) and
1442(a).

" For this purpese, a pariner’s appropriate portion of
an ohligation could be determined by, e.g., reference to
the cash flow of the partnership (e, whe bears the cost
of servicing the debt}, or by analogy to Sections 465 or
752,

W gf. Section 897(c){4).

» Gee Temp. Regs. 35a.9999-5(a), Q&A-1;
35a.9999-3(b), Q&A-8.

* Although it is not clear, presumably the 10%-or-
more owner rules will apply with respect to a grantor
trust if the grantor is & corporation or a partnership.
See generally Section 671 ¢ seq.

7 Depending on the terms of the option as well as the
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gard to the 10% de minimis rule of Section
954(b)(3)* even in the case where the
OCFC would have been exempt from such
tax under an applicable tax treaty.* In
addition, other exceptions in Section
881(c){4){A) to the application of Section
951 wili not apply. While this provision
has obvious revenue-raising implications,
it will likely discourage CFCs from invest-
ing in obligations issued by U.S. bor-
rowers. This appears to be contrary to the
policy underlying the exception to the
rules of Section 956(b){2)(F) (relating to
investment of earnings by a CFC in stock
or obligations of certain domestic corpo-
rations) which is to encourage CFCs to
invest in obligations issued by U.S. bor-
rowers.‘®

Inadequate exchange of information. 1f the u.s.
determines that the exchange of informa-
tion between the 1.8, and a foreign
country is not sufficient to prevent evasion
of U.S. tax by a US. person, the U.S.
may publish a statement to that effect. In
such case, the exemption from tax will not
apply to interest paid after the pulblica-
tion te persons in that country on obliga-
tions issued after that date (Sections
871(h¥(5) and 881{cH5))

Resolving IFS-related audits

Under a special “transitional” rule in
Act, Section 127(gH3), if an IFS was an
“applicable CFC” that was in existence
on or before 6/22/84, interest paid to it
by its U.S. parent corporation on obliga-
tions issued before 6/22/84 will be treated
as interest paid to a corporation resident
in the country in which the CFC was
incorporated.”” A Senate floor statement
indicates that this special rule alsc applies
to “rollovers” of debt provided the total
amount of U.S. relendings does not in-
crease and the CFC does not acquire new
funds.*®

ather terms of the transaction, & transaction will be
wreated as cither an option (see Extate of Franklin, 64 TC
752 (1976), aff'd 544 F.2d 1045 (CA-9, 1976)), a loan
{see F &R, Lazarus & (5., 308 1.8, 252 (1939); Sun it
Co., 562 [.2d 258 (CA-3, 1977), cert. den.), or as present
ownership in the property {see, e.g., Frank Lyon Cs., 435
U8, 561 (1978)).

» 1. Rep't No. 98-861, 98th Cong., 2d Sess. 937.38
(1984).

W See Lir. Ruis. 8004139, 7931056 and 74062809304
The 1RS applicd similar principles in a number of
other rulings. See, e.g., Lir. Ruls. 8250028 and 8217104,
@B, Rep't No. 98-861, supra note 38, at 939-40. (“The
conferees intend that the Internal Revenue Service,
when appropriate, investigate the capitalization of
farcign-owned U.S. corporations issuing OID debt to
unrelated foreign parties to attempl to determine
whether back 10 back loans exist.”)

4 For cxample, in Frank Lyon Co., supra note 37, the
retuzn on the equity investment was 6%. In the case af
an IFS that has a debt-equity ratio of 4 ta 1, i funds
are borrowed at 10% and relent at 11% and equity

Under the transitional rule above, the
IRS is, in effect, precluded from contest-
ing the withholding tax issue at least so
long as the treaty providing the exemption
from withholding remains in effect. This
rule applies only if the IFS met the “prin-
ciples” of certain Rulings issued under
the IET and since revoked.*” It appears
that the controiling principles relate to
the debt-equity ratio (which cannot ex-
ceed 5 to 1) and the use of the capital of
the IFS {which couid be used to invest in
short-term obligations or even deposited
with a bank that has lent the money to
the U.S. parent that the parent has con-
tributed to the IFS provided such deposit
was not held as collateral for that loan).

An “applicable CFC” is defined in Act,
Sections 127(g){3) and 121(b)(2)(D)) as a
GFC the principal purpose of which con-
sisted of (1) the issuing of obligations in a
manner reasonably designed to ensure
their sale or resale to nen-U.S. persons
(and with respect to obligations issued
after 1982, interest thereon is payable
outside the U.8. and its possessions and
the instrument contains a legend to the
effect that any U.8. person who holds the
obligation wili be subject o limitations
under the U.S. tax laws), (2) the holding
of short-term obligations, and {3) lending
the proceeds of such obligations to affil-
iates.

Significantly, the special transitional
rule will continue to be of assistance with
respect to a Netherlands Antilles {FS only
so long as the tax convention between the
1S, and the Netherlands Antilies re-
mains in effect in its present form. As has
heen noted earlier, the U.S. and the Neth-
erlands Antilles have been negotiating a
new treaty for several years. However,
even if the treaty benefits were to be
abrogated, the special transitional rule
will still resolve withholding issues arising
prier 1o the abrogation.

capital is invested at 13%, the return on the equity
investment, before taxes and before operating expenses
(which if the IRS is correct cannot be substantial since
in the IRS view the IFS has no substance), would be
15%-—not a bad return,

“ Section B81{cH3){A}. The term “bank ™ is not defined
in this provision. But sec Section 581. (f. Regs.
1.864-4(c){5)() and 1.954-2(d) (2} iz}

4 Section 88H{cH3)(C). For this purpose, a “related
person’ is defined in Section 864(d}{4) 10 mean (1) any
person who is & related person within the meaning of
Section 267(b), or {2) any U.S. shareholder (as defined
in Section 951(h)) and any person who is a related
person (within the meaning of Section 267{b)}tosuch a
shareholder.

“ Section 8B1{cH®AY(). The 10% de minimiy rule of
Section 954({b}(3) generally provides that if the oreign
base company incame of the CFC is less than 10% of
gross income, no part of the gross income of the waxable
year will be treated as foreign base company income
and hence will not be includable in the gross income of
the 1.8, sharcholders ol the CFC.
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At first blush, one would have thought
that the repeal of the 30% withholding tax
on portfolio interest eliminated any with-
holding tax concerns with respect to the
issuance of obligations {including bearer
obligations) the interest on which quali-
fies as portfolio interest. It turns out,
however, that before the technical re-
quirements of the backup withhoiding
system were amended by Temporary
Regulations, a payor, under certain con-
ditions, would have been required to
withhold a 20% tax on certain payments
of interest and principal 3

Impact of backup withholding

"The backup withholding system of Sec-
tion 3406 applies only with respect to
“reportable payments” made after 1983
to payees who have failed to comply with
certain information reporting require-
ments (such as failing to furnish a correct
taxpayer identification number). If such a
failure arises, the payor is required to
withhold a 20% tax from each reportable
payment. A reportable payment includes
payments of interest on, and the principal
of, an obligation if such payments are
required to be reported on an information
return, Generally, payments of interest
on, or principal of, an obligation to a
corporation are not subject to such re-
porting requirements and are therefore
generally exempt from backup with-
holding.*!

Before the Act, interest subject to the
30% withhelding tax was not a reportable
payment and was not subject to backup
withhelding.’” However, as a result of the
Act, suchi interest is no longer subject to
the 30% withholding tax and this excep-
tion is no longer applicable to payments
of portfolio interest, As a result, in order
to avoid backup withholding before the
IRS issued the Temporary Regulations, a
foreign holder (other than, in general, a
corporation} generally was required to
* See, og., US.-U.K,, Article 11; U.S.-Netherlands,
Article VII1.

“H. Rep't No. 94.658, 941h Cong., st Sess. 215
(1975); 8. Rept No. 94-938, 94th Cong., 2d Sess.
225-226 (1976).

* The special transition rule does not apply to obliga-
tions issued on or after 6/22/84 even though the Act
did not take effect until 7/18/84. Issuers of, and
investors in, obligations issued during the 6/22/84 and
7/18/84 “window period” may be adversely affected,
on a retroactive basis, by Rev, Ruls. 84-152 and 84-153,
supra note 22,

In recognition of this possibility, the IRS advised
that issuers of, and investors in, aobligations in process
prior te 6/22/84 who believe they have a reasonable
basis for relief frorm the operation of the Rulings for
obligations issued during the window period should
take advantage of existing procedures under Section
7B05(b) to request relief prompily from the IRS. The

IRS will grant such requests for retiel expedited
consideration. IR-84.110, 10/18/84. As previously
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certify (on, for example, Form W-8) that
he was a foreign person. Such certification
is not a problem with respect to a regis-
tered obligation since the holder is identi-
fiable by means of the registration system.
However, such certification is contrary to
the characteristic of anonymity inherent
in bearer obligations.

In order to avoid this apparently un-
intended result, the IRS issued Tem-
porary Regulations that contain an
exemption from backup withholding for
certain obligations issued in bearer form
and certain foreign-targeted registered
obligations. A foreign investor who owns
or controls a foreign corporation may not
find the changes made by the new Regu-
lations particularly significant if either (1)
the investor would have no problem certi-
fying that he is a foreign person, or {2) he
makes his investments through a foreign
corporation. In the latter situation, either
the corporation, as a corporation, wil}
generaily be exempt from backup with-
holding without having to provide any
documentation,®* or the foreign investor
will have no problem disclosing thas the
foreign corporation (as opposed to its
shareholders) is the owner of an obliga-
tion issued by a U.S. borrower, Presum-
ably, such investors will simply acquire,
or cause their foreign corporations to ac-
quire, the obligations that represent the
best investments, regardiess of whether
the obligations were in registered or
bearer form or whether the obligations
were issued on a 11.5. market or, say, the
Eurodollar market.

The following is a brief summary of the
relevant provisions of the new Temporary
Regulations. However, the technical de-
tails of these complex Regulations (as well
as the applicable backup withholding
tules) are beyond the scope of this article
and should be carefully reviewed when
planning transactions in this intricate
area,

noted, Eurodoliar bonds generally contain cail pro-
visions if withholding taxes are applied to interest
payments. Since interest rates have generally fallen
since the window period, issuers may prefer to cail the
obligations than to seek this relief.

“ 130 Cong. Rec. 88417 {daily cd., 6/27/84) {remarks
of 8enator Wallop),

¥ See supra note 5.

** See Section 3406 and Temp. Regs. 352.9999.3,
Q&A.34; 352.9999-5. Temp. Regs. 35a.9999.5(a),
Q&A-2, and 35a.9999-5(b}, Q&A-t1, eliminate in-
formation reporting requirements under Sections 6041
and 6049 (relating to reporting for payments of
interest) with respect 1o portfolio interest. Moregver,
the definition of portfolio interest is broad enough to
cover interest which is effectively connccted with the
owner’s U.S. trade or business as well as foreign-source
interest income even though both effectively-connected
and foreign-source income would not be subject to
Chapter 3 withholding without regard to the portfolio
interest exempticn added by the Act. There does not

Generally, these new Temporary Regu-
lations exempt from information reporting
and backup withholding interest and
principal payments made by U.S. issuers
or their agents on ohligations issued in
bearer form the interest on which quali-
fies as portfolio interest if the issuer or its
agent does not have actual knowledge
that a payee is a U.S. person and the
payment is made outside the U.8.5 This
exemption, however, does not extend to
payments by a person acting in the ca-
pacity of a custodian, nominee or other
agent of the payee with respect to an
obligation if that person is otherwise re-
quired to report payments made 1o the
payee. An example of the latter given by
Temp Reg. 352.9999-5(a), Q& A-2, is that
of a foreign branch of a U.S. bank holding
a bearer obligation on behalf of a cus-
tomer. The branch is required to backup
withhold on payments of portfolio interest
unless the branch has documentary evi-
dence* in its files that the customer either
is not a U.8 person or is otherwise ex-
empt.5¢

Similar rules are applicable with re-
spect to foreign-targeted registered obli-
gations except that, in general, the regis-
tered owner of the obligation, if it is
outside the U.S. and a financial institu-
tion that holds the customers’ securities in
the ordinary course of its trade or busi-
ness, must certify, with respect to each
interest payment, that the beneficial
owner is not a U.S. person. The identity
of the beneficial owner, however, need not
be given.*” Finally, these Regulations con-
firm that with respect to foreign non-
targeted registered obligations, backup
withholding is generally imposed unless
the foreign person certifies that he is a
foreign person.®® In any event, a foreign
person who is not interested in preserving
his anonymity can avoid backup with-
holding by certifying his foreign status to
the issuer. ¥

appear to be any requirement to file Forms 1042 and
10428 with respect to portfolio interest exempt under
the Act unless the interest is paid on a non-foreign-
targeted obligation (which as previously discussed
must be in registered form for interest thereon 1o
qualify as portlotio interest). See Reg. §.1461.2(c);
Temp. Reg. 35a.9999-5(h), Q&A-9; TFemp. Reg.
352.9999-5{d}, Q&A-19.

i See Regs. 1.6041-3(c); 1.6045-1(c)(3); 5.6045.1{c)
(3); 1.6049-4(c); Temp. Reg. 35a.9999-3, Q&A-13,
%2 See Reg. 1.6049-5(b)(1)(vi}(A).

* See Temp. Regs. 352.9999-3, Q& A-13; 352.9990-1,
Q&A-22. )

# See Temp. Reg. 352.9999-5(a), Q&A-2, -7. Sec also
Temp. Reg. 352.9999.5(a), Q& A-3 through -6.

* For a discussion of the documentary evidence neces-
sary 1o satisfy this requirement, see Temp. Reg.
35a.9999-3, Q&A-34,

4 See, e.g., Reg. 1.6049-4(c).

5 See Temp. Reg. 352.9999-5(b), Q&A-12 (o -17.
* See Temp. Reg. 35a.9999-5(b}, Q& A-9 through -11.



